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Estate of Leon P. Szl eszinski, by its Special
Adm ni strator, and Darl ene Szl eszi nski ,

Petiti oners-Appel | ants,

V.
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M dwest Coast Transport, David R Schanker

Clerk of Supreme Court

Respondent - Respondent - Peti ti oner,

Transhi el d Trucki ng and Transhi el d Leasi ng
Conpany,

Respondent s.

REVI EW of a decision of the Court of Appeals. Modi fi ed

and, as nodified, affirned.

M1 LOU S B. BUTLER, JR, J. M dwest Coast Transport
("Mdwest"), a comercial trucking conpany, seeks review of a

publ i shed opinion of the court of appeals! reversing a decision

! Estate of Szleszinski v. LIRC, 2005 W App 229, 287 Ws.
2d 775, 706 N. W 2d 345.
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of the Labor and Industry Review Commssion ("LIRC') that
determ ned M dwest did not discrimnate for reasons  of
disability against Leon P. Szleszinski ("Szleszinski"), an
interstate conmerci al truck driver. M dwest prohi bited
Szl eszinski, who suffered from WIson's disease, from driving
trucks leased to Mdwest by Transhield Trucking and Transhield
Leasing Conpany ("Transhield") after receiving a doctor's
recommendation that Szleszinski be disqualified from driving
commercial trucks interstate due to his diagnosis of WIlson's
di sease.

12 Szl eszinski filed a disability discrimnation claim
under the Wsconsin Fair Enploynent Act ("WEA") agai nst M dwest
and Transhi el d. M. Szleszinski died while his claim was
pending, and his estate was substituted as conplainant.? The
hearing examiner® ruled in Szleszinski's favor. LI RC reversed
the hearing examner's decision, concluding that the nedical
evaluation of the physician who recomended disqualifying
Szl eszi nski was sufficiently "indi vi dual i zed" under

Ws. Stat. § 111.34(2)(b) and (c) (2005-06)* of the WEA and

2 For consistency, this opinion will refer to both the late
Leon P. Szleszinski and the Estate of Leon P. Szleszinski as
"Sz|l eszi nski . "

® The WEA refers to persons who hear and decide WEA
conplaints as "examners" and not as "admnistrative |aw
judges." See Ws. Stat. § 111.39(4). Thi s opinion, therefore,
will use the term"exam ner."

“ Al subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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that Szleszinski could have challenged the evaluation under a
di spute resolution procedure <contained in United States
Departnent of Transportation ("DOT") regul ations.

13 After the Wshburn County GCircuit Court, Honorable
Eugene D. Harrington, affirnmed LIRC s decision, the court of
appeal s reversed, concluding that Szleszinski was not required
to seek a determnation of nedical qualification from the DOT
under the dispute resolution procedure before initiating his
WFEA disability discrimnation claim because (1) "the WEA does
not require individuals to exhaust ot her adm nistrative
remedies,” and (2) the DOI procedure was inapplicable in this
case because it applies only in disputes between the driver's
physician and the carrier's physician, and both physicians in

this case were hired by Mdwest. Estate of Szleszinski v. LIRC

2005 W App 229, 1117-21, 287 Ws. 2d 775, 706 N W 2d 345. The
court of appeals also concluded that the nedical evaluation upon
which Mdwest relied was "insufficient . . . as a matter of |aw'
because it was not "individualized" under the WEA. 1d., 34.

14 M dwest sought review of the ~court of appeals’
conclusion that Szl eszinski was not required to seek a

determ nation regarding nedical qualification fromthe DOT under
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the dispute resolution procedure before filing his WEA claim
and we granted review to address this issue.?®

15 We conclude that a driver need not seek a
determ nation of nedical qualification from the DOl prior to
filing a disability discrimnation claim under the WEA W
also conclude that when a person's nedical and physica
qualifications to be an interstate conmmerci al driver are
material to a WFEA claim and a dispute arises concerning those
qualifications that cannot be resolved by facial application of
the DOT regqgul ations, such a dispute should be resolved by the

DOT under its dispute resolution procedure. W further conclude

> The only issue on review before this court sought by
Mdwest is whether Szl eszinski was required to seek a
determ nation regarding his medical qualifications to be a
commercial driver under 49 C.F.R 8 391.47 before filing his
WFEA claim Mdwest did not seek review of the court of
appeal s' conclusions that Dr. Wndhorst's eval uation was neither
a valid medical exam nation under the applicable DOT regul ations
nor an i ndi vi dual i zed eval uati on as required by
Ws. Stat. 8 111.34(2)(c) of the WEA See Szl eszinski, 287
Ws. 2d 775, 1933-36.

The dissent asserts that the nmmjority opinion disregards
LI RC s decision and nenorandum opi nion, including LIRC s factua

findi ngs. D ssent, 968-73. The facts relied upon in our
opinion are taken entirely from LIRCs February 26, 2004,
findings of fact. Yet, the issues the dissent wants to address

were not included in Mdwest's petition for review, and cannot
now be raised or argued by Mdwest as a matter of right.
Ws. Stat. 8 (Rule) 809.62(6). See Ranes v. Anerican Famly
Miuit. Ins. Co., 219 Ws. 2d 49, 54 n.4, 580 N W2d 197 (1998);
State v. Thierfelder, 174 Ws. 2d 213, 228, 495 N W2d 669
(1993). "If an issue is not raised in the petition for review
or in a cross petition, 'the issue is not before us.'" Jankee
v. Cark County, 2000 W 64, 97, 235 Ws. 2d 700, 612 N W2d 297
(citation omtted). We decline to reach issues not raised by
the parties in this case.
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that, under the WFEA's burden-shifting schene, the carrier, not
the driver, is the party that nust seek a determnation of
medi cal and physical qualification from the DOT if the carrier
intends to offer a defense that the driver was not qualified for
medi cal reasons.

16 Wth regard to the issue before us on review, we
therefore reverse the decision of LIRC and reinstate the hearing
exam ner's deci sion. W remand to LIRC to reinstate the
decision and order of the hearing examner and to grant the
award ordered by the hearing examner in this case.®

I

17 LIRC s February 26, 2004 decision contained the
followng findings of fact, which are undi sputed. In 1981, at
the age of 22, Szleszinski was diagnosed with WIson's disease,
a disorder of the netabolism in which a person is unable to
process copper normally. The disease is marked by an increased
output of copper in the wurine, deposits of copper in the
tissues, cirrhosis of the liver, pignmentation of the corneas,
and degenerative changes in the central nervous system

18 Szl eszinski was enployed as a truck driver for 15
years prior to his death in March 1999. Szl eszinski had held a
commercial drivers license since the early 1990s. In June 1995,

Szl eszinski was hired as an over-the-road truck driver by

® W note that the hearing exam ner's order required that
the award be offset by Szleszinski's earnings from other
enpl oynent . See Estate of Leon P. Szleszinski v. Transhield
Trucki ng, ERD No. 199603914 (ERD, August 7, 2003).
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Transhield, which leases its trucks and drivers exclusively to
M dwest . M dwest transports sem -trailer loads of freight in
interstate commerce. Mdwest required its drivers to be
medically certified pursuant to federal notor carrier safety
regul ati ons. At the time of his hiring, Szleszinski disclosed
that he had WIson's disease and provided docunentation
denonstrating he had passed a nedical examnation and was
certified to drive under the applicable DOT regul ations.

19 In March 1996, M dwest received reports from two
different sources that Szleszinski was driving erratically.
Both reports alleged that Szleszinski's truck was observed
weaving in traffic, and one alleged it forced another onto the
shoul der of the highway. Szl eszinski disputed that these
i nci dents occurred. M dwest suspended Szl eszinski from driving
and sought a nedical evaluation to determ ne whether Szl eszinski
was physically fit to drive.

110 Upon the recomendation  of Cccupati onal Heal t h
Associ ates of South Dakota ("OHA"), the conpany on which M dwest
relied for nedical evaluation of its drivers, Szleszinski was
examined by Dr. Ai Choucair, a neuro-oncologist at the
Marshfield dinic. In a report dated March 19, 1996, Dr.
Choucair found an "established diagnosis of WIson's disease
wth very mld denonstrated deficit on the neurological
exam nation." He recomended an MR scan, "detail ed
psychonetrics,” and a DOl road test. He concl uded, however,
that "[Szl eszinski's] deficit | do not believe is such that wll
prevent himfromoperating a notor vehicle."

6
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11 M dwest then forwarded Dr. Choucair's evaluation and
Szl eszinski's nedical records to OHA Dr. Dana W ndhorst, the
director of OHA's Departnent of Occupational Medicine, reviewed
the records but did not personally examne Szleszinski. On
March 21, 1996, Dr. Wndhorst issued a report which states, in

rel evant part:

I have revi ewed M . Szl eszinski's records,
specifically the note from Ali Choieair [sic], MD.,
Neurol ogist . . . . As I understand it, M.
Szl eszinski has a 19-year history of WIson's disease,
with diagnosis confirnmed at the Mayo dinic. The
| aboratory tests on Dr. Choieair's [sic] note was
certainly consistent wth Wlson's disease. As far as
| can see, there is no question that this is the
confirnmed diagnosis, at |east based on the information
avail able to ne.

The neurological examnation did indicate some mld
neurol ogical deficits, specifically in the areas of
coor di nati on, and possi bly sone extrapyram da
probl enms as wel | .

In addition, there is the history, apparently tw ce
of this driver being observed to swerve on the
hi ghway, suggesting some problem wth functiona
coordi nation during his driving.

Wlson's disease is a progressive neurol ogical
di sease, and this is of grave concern, given the
responsibilities of driving |large comercial vehicles

on the highways. The Departnent of Transportation
Conference on Neurological D sorders and Comrercial
Drivers, dat ed July 1988, recommends, wi t hout
excepti on, di squalification for individuals wth
confirmed diagnosis of WIson' s disease. Putting all
this together, | cannot nake a recomendation for this
i ndi vi dual to be nedically «certified for DOT
i censure. It is also ny opinion that, regardl ess of

the results of psychonetric testing and MR, that |
woul d not change this recommendati on.
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The report of the Departnment of Transportation Conference on
Neur ol ogi cal Disorders ("Conference Report") referenced in Dr.
W ndhorst's report recommended changes to 49 CFR
8 391.41(b)(7), (8) and (9), the admnistrative rules concerning
regulation of drivers wth neurol ogical di sorders. The
conference report's specific recommendati on concerning WIson's
di sease was not adopted by DOT rul e makers.’

112 Based on Dr. Wndhorst's recommendation, on March 26,
1996, M dwest inforned Szl eszinski that he would not be allowed
to drive equipnent |eased to Mdwest. Because Transhield | eased
equi pnent exclusively to Mdwest, this decision, in effect,
ended Szl eszinski's enploynment with Transhi el d.

13 On April 5, 1996, Dr. Stanley Skinner, a neurol ogist

at the Mnnesota Cdinic of Neurology, examned Szleszinsk

" The dissent repeatedly enphasizes this Conference Report
relied upon by Dr. Wndhorst, notw thstanding the fact that the
Departnment of Transportation chose not to incorporate the
Report's reconmendat i on of unequi vocal gr ounds for
di squalification for persons with Wlson's disease in its rules.
See di ssent, 1156-57, 62, 84-86.
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regarding his enploynent with another trucking conpany.? Dr.
Ski nner determ ned that the diagnosis of WIson' s disease should
not affect Szleszinski's enploynent as a truck driver. Dr. Gary
A. Johnson reviewed an MRI of Szleszinski's head at his request
and found that it was normal.

14 Despite the adverse evaluation of Dr. Wndhorst,
Szl eszinski's DOT certification was never suspended or revoked
and Szl eszinski continued to work as a commrercial truck driver.

15 On OCctober 3, 1996, Szleszinski filed a disability
discrimnation conplaint wth the Wsconsin Departnent of
| ndustry, Labor and Human Relations (n/k/a Departnment of
Wor kf orce Devel opnent ("DWD')) alleging Mdwest and Transhield
unlawful ly term nated his enploynent because of his disability,
Wl son's disease. In an initial determ nation dated Septenber

15, 1997, and anended on February 18, 1999, an equal rights

8 Thus, Szelszinski received three nedical evaluations, two
fromthe carrier (Dr. Choucair and Dr. Wndhorst) and one from
his own physician, Dr. Skinner. The DOT dispute resolution
procedure discussed at length later in this opinion, 49 C F. R
391.47, applies in disputes between a physician for the carrier
and a physician for the driver. See infra, 931. Under the
uni que facts of this case, the dispute resolution procedure does
not apply because (1) the court of appeals concluded that Dr.
W ndhorst's evaluation was not valid under the DOT regul ations
(2) Mdwest has not sought review of this conclusion; and (3) no
di spute exists between the remaining valid evaluations of Dr.

Choucair and Dr. Skinner regarding Szleszinski's nedical
qual i fications. See infra, 942 and n.18. Nevert hel ess, we
address the appropriate procedure for LIRC to follow in WEA
discrimnation <clainms involving nedical qualifications of

drivers to provide guidance in future cases.
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officer stated there was probable cause to believe Mdwest and
Transhi el d had di scri m nated agai nst Szl eszi nski .

116 On March 11, 1999, Szleszinski died. On April 2,
2002, the personal representative of the Estate of Szl eszinski
was substituted as the conplainant in the matter

17 After a hearing, examner Gary (Ostad issued a
deci sion dated August 7, 2003, determning that: (1) M dwest
was Szleszinski's de facto enployer within the neaning of the
WFEA; (2) Transhield was not Szleszinski's enployer within the
meani ng  of the WWFEA, (3) M dwest di scrimnated against
Szleszinski by terminating his enploynent because he had
Wl son's disease; and (4) Transhield did not term nate
Szl eszinski's enpl oynent. Exam ner (Ostad dismssed the
conplaint against Transhield® and ordered Mdwest to pay
Szl eszi nski back pay and benefits, plus reasonable attorney fees
and costs.

118 M dwest petitioned LIRC for review of Exam ner
O stad's decision. On February 24, 2004, LIRC issued a decision
reversing the examner's decision. LI RC concluded that both
M dwest and Transhield were enployers within the neaning of the
WFEA, and that Szl eszinski had proven he was disabled within the
meani ng of the WFEA However, it further concluded Szl eszinsk
failed to prove that Mdwest had discrimnated against him

because of his disability. LIRC also concluded that Dr.

® Transhield s disnmissal as a party to this action has not

been chall enged by Szl eszinski. Transhield is not a party to
this review

10
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W ndhorst's opinion was sufficiently "individualized" to satisfy
the requirenents of Ws. Stat. 8§ 111.34(2)(b) and (c), and
M dwest coul d reasonably rely on Dr. Wndhorst's report to prove
Szl eszinski's disability was reasonably related to his ability
to adequately undertake the job-related responsibilities of his
enpl oynent . LIRC noted that Szleszinski could have chall enged
Dr. Wndhorst's nedical evaluation by wusing a DOl dispute
resol uti on procedure. LI RC stated: "It is inportant to note
that [Szleszinski] was not required to helplessly accept Dr.
W ndhorst's refusal to nedically certify him Feder a
regul ations provide an appeal nechanism [the DOl dispute
resol ution procedure] through which disputed DOl nedica
certifications can be reviewed."

119 Szl eszinski comrenced an action in the circuit court
seeking review of LIRC s decision. In a nenorandum deci sion
dated October 19, 2004, the <circuit court affirnmed LIRC s
deci si on.

120 Szl eszinski appealed the «circuit court's decision.
The court of appeals issued an opinion reversing LIRC on
mul ti pl e grounds. First, the court of appeals concluded that
Szl eszinski was not required to seek a determ nation regarding
medi cal qualification from the DOTl under its dispute resolution
procedure before initiating a WEA disability discrimnation
cl ai m because "the WFEA does not require individuals to exhaust

other admnistrative renedies." Szl eszinski, 287 Ws. 2d 775,

917-18. Second, the court concluded that the DOTI procedure did
not apply in this case because the regulation concerns only

11
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di sagreenents between the "physician for the driver" and the
"physician for the notor carrier,” and the disagreenent in this
case was between Dr. Choucair and Dr. Wndhorst, who were both
physicians for M dwest. Id., 91119-21. Third, the court of
appeals affirnmed LIRCs determnation that Mdwest was an
empl oyer within the neaning of the WFEA.  1d., 9122-30. Fourth,
the court concluded that the DOl regulations require an in-
person exam nation of the driver and not just a paper review of
the driver's nedical history, rendering Dr. Wndhorst's report
“insufficient . . . as a matter of |aw" Id., 1132-34. And,
fifth, the court concluded that because Dr. Wndhorst's report
disqualified Szleszinski based solely upon a 1983 DOT study
commttee recommendation of automatic disqualification for a
di agnosis of WIlson's disease, the doctor's report was
insufficient under the WWEA which requires a case-by-case
assessnment of each individual. 1d., 135-36.

21 On Cctober 27, 2005, Mdwest filed a petition for
review with this court. Mdwest's petition raised only one
issue for review, whether a commerci al driver who is
disqualified by the carrier for a nedical condition nust seek a
determ nation from the DOl under its regulations concerning his
or her medical qualifications before bringing a disability
discrimnation claim under the WEA This court granted
Mdwest's petition to address this issue. This court also
directed LIRC (which had not sought review of the court of
appeal s' decision) to file a brief addressing the issue raised
by Mdwest's petition.

12
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[
122 When reviewing the decision of an admnistrative
agency, this court reviews the agency's decision and not the
decision of the court of appeals or the circuit court. Raci ne

Har | ey- Davidson, Inc. v. Div. of Hearings and Appeals, 2006 W

86, Y8 n.4, 292 Ws. 2d 549, 717 N W2d 184. Qur review is
limted to (1) whether the agency kept within its jurisdiction;
(2) whether it acted according to law, (3) whether it acted
arbitrarily, oppressively, or unreasonably; and (4) whether the
evidence was sufficient that the agency mght reasonably nmake

the order or determnation in question. Solie v. Enployee Trust

Funds Bd., 2005 W 42, 923, 279 Ws. 2d 615, 695 N W2d 463
(citation omtted).

123 The issue presented in this review, whet her a
commercial driver who is disqualified by a carrier for a nedical
condi tion must seek a determ nati on r egar di ng nmedi cal
qualifications from the DOl under the DOI's dispute resolution
before bringing a disability discrimnation claim under the
WFEA, involves statutory interpretation, a question of law this

court ordinarily reviews de novo. See DaimerChrysler v. LIRC

2007 W 15, Y10, ___ Ws. 2d ___, 727 N.W2d 311. However, this
case involves review of an agency decision, and we often accord
deference to an agency's |egal conclusions. Solie, 279 Ws.2d
615, 125. W apply one of three levels of deference to an
agency's interpretation and application of |aw great weight
deference, due weight deference, or no deference, dependi ng upon
the "conparative institutional qualifications and capabilities

13
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of the court and the admnistrative agency." Raci ne Harl ey-

Davi dson, 292 Ws. 2d 549, f13.
124 NMany of our prior cases revi ewi ng LIRC s
interpretation and application of the WEA have applied great

wei ght def erence. See, e.g., Hutchinson Tech., Inc. v. LIRC

2004 W 90, 922, 273 Ws. 2d 394, 682 N.W2d 343; Crystal Lake

Cheese Factory v. LIRC, 2003 W 106, 128, 264 Ws. 2d 200, 664

N. W2d 651. However, we conclude that the agency's decision in
this case is not entitled to any deference. As LIRC notes, the
agency's view as to whether the WEA should be interpreted to
require a determ nation under federal |aw before an individual
may pursue a claim under the WFEA concerns the scope of LIRC s

own power and is therefore not binding on this court. See Ws.

Envtl. Decade v. Pub. Serv. Commin, 81 Ws. 2d 344, 351, 260

N.W2d 712 (1978) (citation omtted). Furthernore, to the
extent that this case involves interpretation of federal
comercial carrier regulations, we owe no deference to LIRC s
deci sion because LIRC has no special expertise interpreting and

adm ni stering these regul ations. See DaimerChrysler, _ Ws.

111
125 In a disability discrimnation claim under the WEA
the conplainant must initially prove the follow ng: (1) he or
she has a disability within the nmeaning of the act; and (2) the

enpl oyer's adverse enploynent action was on the basis of the

14
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complainant's disability.® See Stoughton Trailers v. LIRC, 2007

W 105, 23, = Ws. 2d __ , _  NW2d ___ (citation omtted).

See also Ws. Stat. 8§ 111.34(1). If the conplainant neets its

burden of proof as to both of these elenents, the burden shifts
to the enployer to prove a defense under Ws. Stat. § 111.34
Under that section, the enployer nust show that its adverse
action, while made on the basis of the conplainant's disability,

was not discrimnatory under the WEA Target Stores v. LIRC

217 Ws. 2d 1, 9, 576 N'W2d 545 (Ct. App. 1998).

126 An enployer may avoid a finding of discrimnation by
denonstrating that the person's disability renders him or her
unqualified to adequately undertake the responsibilities of the

empl oynent. Ws. Stat. § 111.34(2)(a).* "In evaluating whether

19 Wsconsin Stat. § 111.322(1) provides that it is an act
of enploynent discrimnation "to refuse to hire, enploy, admt
or license any individual, to bar or termnate from enpl oynent
or labor organization nenbership any individual, or to
di scrimnate against any individual in pronotion, conpensation
or in ternms, conditions or privileges of enploynent or |abor
organi zati on nenbership because of any basis enunerated in

s. 111.321." Wsconsin Stat. 8§ 111.321 prohibits enpl oynment
discrimnation from an enployer, |abor organization, enploynent
agency, |icensing agency or other person on the basis of, anong

ot her reasons, disability.

1 Wsconsin Stat. § 111.34(2)(a) provides as foll ows:

Not wi t hst andi ng S. 111. 322 [rel ating to
pr ohi bi t ed di scrimnatory actions], it IS not
enpl oynment discrimnation because of disability to
refuse to hire, enpl oy, adm t or license any
individual, to bar or termnate from enploynent,
menbership or licensure any individual, or to
discrimnate against any individual in pronotion,

conpensation or in terns, conditions or privileges of
enploynment if the disability is reasonably related to

15
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an individual with a disability can adequately undertake the
job-related responsibilities of a particular job, nenbership or
licensed activity, the present and future safety of the
i ndividual, of the individual's coworkers and, if applicable, of
the general public may be considered.” 8§ 111.34(2)(b). Such an
eval uation nust be made "on an individual case-by-case basis and
may not be made by a general rule which prohibits the enpl oynent
or licensure of individuals wth disabilities in general or a
particular class of individuals with disabilities.” I1d.

27 In this case, Mdwest has not disputed that WIson's
disease is a disability within the neaning of the act, or that
its decision to prohibit Szleszinski from driving equipnent
| eased to M dwest was on the basis of Szleszinski's diagnosis of
Wl son's disease. The only matter in dispute is whether
Szl eszinski was physically qualified to operate a comerci al
not or vehi cl e.

128 Federal DOT regul ati ons address the m ni nrum nedi cal or
physical qualifications for interstate comercial drivers, and
where applicable, these regulations supersede any |esser state

regul ati ons. See Frito-Lay, Inc. v. LIRC, 95 Ws. 2d 395, 401

290 N.W2d 551 (C. App. 1980), aff'd by an equally divided

court, 101 Ws. 2d 169, 303 N.W2d 668 (1981). Under the DOT
regul ations, a comercial truck driver engaged in interstate

commerce nust pass a nedical exam nation denonstrating that he

the individual's ability to adequately undertake the
job-related responsibilities of that individual's
enpl oynment, nenbership or licensure.

16
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or she is physically qualified to be a commercial driver. See
49 C. F.R 8§ 391.41(a). Before concluding that a person is
physically qualified to be an interstate commercial driver, the
medi cal exam ner nust determine "that the driver does not have
any physical, nmental, or organic condition that mght affect the
driver's ability to operate a commercial notor vehicle safely.”
49 C.F.R § 391.43(f).* If the medical examner concludes a
driver is physically qualified, he or she nust provide the
driver and his or her enployer with a copy of a certificate that
so indicates. 49 CF.R § 391.43(9).

29 A driver nust be re-exam ned at |east every 24 nonths,
and whenever the driver's "ability to perform his/her nornal
duties has been inpaired by a physical or nental injury or
di sease.” 49 CF.R § 391.45(b)(1) and (c). A driver carrying
an otherwise valid nedical examnation certification may not
drive if he or she becones physically unqualified to do so. See
49 C F.R § 391.41(a). A carrier that allows a driver to
operate a commercial notor vehicle after the driver becones

physically unqualified is in violation of federal law ' See 1

12 The federal regulations define a nedical examner as "a
person who is |icensed, certified and/or registered, I n
accordance wth applicable State laws and regulations, to
perform physical exam nations.” 49 C. F.R § 390.5.

13 As Mdwest points out, federal statutes inpose stiff
penalties on enployers who knowngly permt physi cal |y
unqualified drivers to operate a commercial notor vehicle,
including crimnal prosecution, civil penalties and revocation
of the carrier's authorization to do business. See 49 U S C A
§ 13905(c); 49 U S.C A 8§ 521(b).
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Wlliam E. Kenworthy, Transportation Safety and |nsurance Law

§ 14.01 at 14-17 (3d ed. 2005).

130 The DOT regul ati ons enuner at e sever al medi cal
conditions for which a diagnosis results in automatic
disqualification of a driver. For exanple, a driver wth

i nsul i n-dependent di abetes, epilepsy (with sone exceptions), or
myocardi al infarction may not be nedically certified to operate
a comrercial notor vehicle. 49 C.F.R 8§ 391.41. Wl son's
di sease is not anong the listed conditions for which diagnosis
woul d preclude nedical certification. The regul ations provide
detailed guidelines for the physician examner conducting a
medi cal evaluation of a driver. See 49 C.F.R § 391.43.

131 The DOT regulations also contain an admnistrative
procedure to resolve conflicts between two nedical evaluations.
49 C.F.R § 391.47. Either the carrier or driver may initiate
the procedure by application to the DOT's Director of the Ofice
of Bus and Truck Standards and Operations. 49 CFR
8§ 391.47(c), (d)(3). The regul ation provi des t hat
"[a] pplications for determ nati on of a driver's medi cal
qualifications" nmust conform to certain requirenents to be
considered by the agency, including "proof that there is a
di sagreenent between the physician for the driver and the
physician for the notor carrier concerning the driver's
qualifications." 49 CF. R 8§ 391.47(b)(2).

132 M dwest contends that Szleszinski was required to seek
a determnation regarding his nedical qualifications from the
DOT under its dispute resolution procedure before filing his

18



No. 2004AP3033

disability discrimnation claimunder the WFEA. M dwest asserts
that because Szleszinski failed to seek such a determ nation
fromthe DOT, his claimwas properly dismssed by LIRC. M dwest
and counsel for LIRC both conplain that the court of appeals’
decision in this case will result in state hearing exam ners,
rather than federal regulators with expertise in interpreting
the DOT regul ations, deciding future disputes concerning nedical
qualifications of interstate commercial drivers.

133 W agree with Mdwest and counsel for LIRC that DOT
regul ators shoul d resol ve di sput es concer ni ng medi cal
qualifications of drivers that cannot be resolved by facial
application of the DOl regul ations. The DOT rules contain a
procedure for the resolution of such disputes. See 49 CF R
§ 391. 47. As the federal agency charged with |icensing and
regulating interstate comrercial drivers, the DOl has special
expertise in resolving such disputes. By contrast, a state
exam ner hearing a WWEA conplaint has no special expertise to
resolve a technical dispute between two nedical exam ners
concerning a driver's qualifications under the DOT regul ati ons.

134 We therefore conclude that if, in the context of a
WFEA proceeding, a determnation regarding a driver's nedical
qualifications is necessary to resolve a dispute concerning such
qualifications that cannot be resolved by facial application of
the DOT regul ations, the determ nation should be nade by the DOT
under its dispute resolution procedure. However, the fact that
DOT regulators should resolve such disputes when they arise in
the context of a WFEA claim does not nean that a determ nation
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of nmedical qualification nust be nade before a WEA claim is
filed, or that it is the driver's responsibility to seek such a
determ nation

135 The dispute in this case concerning Szleszinski's
medi cal qualifications arises in the context of his disability
discrimnation claim under the WEA Here, the DOT dispute
resolution procedure is relevant to an issue that is material to
a discrimnation claimunder the WFEA, i.e., whether Szl eszinski
was qualified to be an interstate commercial driver

136 Under the WFEA, the enployer carries the burden of
proof on the issue of whether the conplainant is qualified to
adequately wundertake the job-related responsibilities of the
enpl oynent . Ws. Stat. § 111.34(2)(b). A showing by an
enployer that an individual is not qualified by reason of
disability to execute the responsibilities of a particular job
is a defense under the WEA to the conplainant's prima facie
case of discrimnation. Id. In this respect, the WEA differs
from the Anericans with Disabilities Act (ADA), which requires
that the enployee, not the enployer, shoulder the burden of
proof on the question of whether the enployee is qualified to

perform the essential functions of a job. See, e.g., Wiler v.

Househol d Fi nance Corp., 101 F.3d 519, 524 (7th Cr. 1996).

137 Accordingly, we conclude that when a dispute exists
between the physician for the driver and the physician for the
carrier regar di ng t he driver's physi cal and medi ca
qualifications, it is the carrier, not the driver, who bears the
burden of seeking a determnation wunder the DOl dispute
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resolution procedure if the carrier intends to offer a
qualification-based defense against the driver's claim of
disability discrinmination under the WEA ' A requirenent that
the driver seek a DOl determnation before filing a state
discrimnation claim would be contrary to the burden-shifting
schenme of the WFEA. Mor eover, such a requirenent would prevent
some drivers from filing legitimate WEA clains before the
statute of linmtations has run.®

138 W find the analysis of the United States Court of

Appeals for the Seventh Circuit in Bay v. Cassens Transport

Conpany, 212 F.3d 969, 974-76 (7th GCr. 2000), to be

instructive. |In Bay, a former commercial truck driver brought a

14 The dissent suggests that our deternination of who has
the burden of going forward in this action sonehow punishes
M dwest . D ssent, 9150, 66. To the contrary, we do not
construe requiring a party to foll ow our statutes as puni shnment.

1>We note that our conclusion differs in part from that of
LIRC in Hermann v. Ot Trucking Co., ERD No. 9301203 (LIRC, July
1, 1994). There, a trucking conmpany's physician disqualified
Hermann, a diabetic, because of high blood sugar |evels, but
Hermann's physician certified him to drive after concluding
Hermann's bl ood sugar |evels were acceptable. Hermann filed a
claim for disability discrimnation under the WEA LI RC
di sm ssed Hernmann's claim holding that Hernmann was required to
seek a determnation from the DOI under the dispute resolution
procedure before filing a claim of disability discrimnation
under the WFEA.

At oral argunent in the present case, counsel for LIRC
expressed the view that Hermann was wongly decided to the
extent that the Comm ssion should not have dism ssed Hermann's
claimoutright, but should have stayed the proceedings to permt
the DOT to resolve the nedical qualification dispute. W agree
with LIRCs counsel that the Hermann Comm ssion should have
sought a stay of the state proceedings to permt resolution of
t he nedical qualification dispute by the DOT.
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discrimnation claim under the ADA after Cassens' physician
decertified him for a diagnosis of profound sinus bradycardia
with near |oss of consciousness, a heart condition requiring
decertification under the DOT regulations. |d. at 971-72. Bay
did not seek recertification under the DOT dispute resolution
procedure. Id. at 974. The Bay court concluded that Bay's
failure to seek recertification was fatal to his ADA cl ai m based
on the fact that, wunder the ADA, Bay carried the burden of
showing that he was qualified to be a comercial driver. [Id. at
973-74.

139 Thus, wunder Bay, the party that bears the burden of
proof on the issue of whether the driver is qualified is the
party that carries the burden of seeking a determ nation from
the DOT regarding nmedical qualification. See id. at 973-74. In
a case under the WFEA, that party is the enployer. Accordingly,
a carrier wshing to raise a defense based on the driver's
medi cal qualifications nust seek a determnation from the DOT
under the dispute resolution procedure when a legitimte dispute
regarding the driver's qualifications exists between the
driver's physician and the carrier's physician.

140 We note that in sonme cases it may be unnecessary to
obtain a determ nation regar di ng t he driver's medi cal
qualifications from the DOT if the issue is easily resolved by
facial application of the DOTI regul ations. For exanple, where
the driver receives an undisputed diagnosis of a condition for

whi ch bl anket disqualification of the driver is required under
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the regul ations, '® the hearing exam ner may sinply conclude that
the driver is unqualified by facial application of the
regul ations. '

141 But where a dispute over a driver's medi cal
qualifications cannot be resolved by facial application of the
DOT regulations, the hearing examner nust either give the
carrier the opportunity to seek a determnation from the DOT
regarding the driver's nedical qualifications or seek sua sponte
a determnation from the DOI regarding the driver's nedical
qual i fications. The hearing exam ner should stay the WEA
proceedi ngs pending the resolution by the DOl of the nedical
qual i fication dispute.

142 Because LIRC did not seek a determ nation from the DOT
under its dispute resolution procedure, a remand directive from

this court to LIRC to provide the carrier the opportunity to

' W note that provisions in the DOT regul ations requiring
automatic disqualification for diagnosis of certain conditions
are valid for purposes of clains under the WEA despite the
fact that the WHEA requires assessnent of an individual's
qualifications on a "case-by-case basis" and "not . . . by a
general rule which prohibits the enploynment or |licensure of
. . . a particular class of individuals with disabilities."
Ws. Stat. § 111.34(2)(b). The DOT's requirenents prevail over
| esser state provisions relating to the mninum qualifications
of drivers. Frito-Lay, Inc. v. LIRC, 95 Ws. 2d 395, 401, 290
N.W2d 551 (Ct. App. 1980), aff'd by an equally divided court,
101 Ws. 2d 169, 303 N.W2d 668 (1981).

Y A hearing examiner may also be able to resolve a case
wi thout seeking a determination from the DOI where the driver
can denonstrate that the enployer's reliance on its doctor's
medi cal determ nation was unreasonable or in bad faith. See Bay
v. Cassens Transp. Co., 212 F.3d 969, 975 n.2 (7th G r. 2000).
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seek a determination from DOT would normally be in order. Under
the unique facts of this case, however, a remand order is
unnecessary because the DOl dispute resolution procedure is
i nappl i cabl e. Under 49 C.F.R 8 391.47, a dispute nust exist
between a physician for the enployer and a physician for the
enployee. In this case, the court of appeals concluded that Dr.
W ndhorst's nedical evaluation was invalid wunder the DOT
regul ations, and Mdwest did not seek review of this concl usion.
Because the remaining two nedical evaluations of Dr. Choucair
and Dr. Skinner both concluded that Szleszinski was qualified to

drive, no dispute exists on review® W have addressed the

8 cur analysis in reaching the conclusion that the DOT
di spute resolution procedure was inapplicable in this case
differs from that of the court of appeals. Bef ore determ ning
that Dr. Wndhorst's examnation was invalid under the DOT
regul ations, the court of appeals also concluded, as a threshold
matter, t hat the DOl dispute resolution procedure was
i napplicable because 49 CF. R 8§ 391.47 applies only to
di sagreenents between the physician for the carrier and the
physician for the driver, and, in the view of the court of
appeal s, the disagreenent in this case was between two
physicians for the carrier (Dr. Wndhorst and Dr. Choucair)
only. Szl eszinski, 287 Ws. 2d 775, 919-21. However, the
court of appeals failed to note that an eval uation was al so nmade
by a physician for Szleszinski, Dr. Skinner. Wiile Dr.
Skinner's evaluation occurred one week after M dwest' s
enpl oynment decision and was therefore not available to M dwest
at the tinme of its decision, Dr. Skinner's evaluation was still
relevant to the issue of whether Szleszinski was nedically
qual i fi ed. Thus, a disagreenent (in fact, if not in |aw
exi sted between a physician for the carrier (Dr. Wndhorst) and
a physician for the driver (Dr. Skinner). However, based on the
court of appeals' conclusion not on review before us that Dr.
W ndhorst's evaluation was not valid, we conclude that no
di sagreenent existed in |aw between a physician for the carrier
and a physician for the driver.
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proper procedure for LIRC to apply in WEA discrimnation cases
involving nedical qualifications of interstate truck drivers to
provi de guidance in future cases.

143 W are sensitive to the inportance of conmmercial
driver standards in protecting the safety of the general public
on the nation's highways. Qur decision protects the safety of
t he general public because the DOT regul ati ons provide that once
an application is submtted concerning a driver's nedical
qualifications, the driver shall be deenmed disqualified until
such time as a determnation is nade or an order is issued. 49
CFR 8 391.47(f). In other words, once the DOl dispute
resolution application is submtted, the person cannot drive a
commercial notor vehicle until it has been determ ned that he or
she is physically qualified to do so. Conpare 49 C F.R
391.41(a) with 49 CF. R § 391.47(f). Qur decision ensures that
whenever a legitimate di spute regar di ng t he medi ca
qualifications of a driver arises in the context of a WEA
claim it wll be resolved in the sanme manner as would any such
di spute—by resort to the proper federal authorities, with the

driver being disqualified until a determination is nmade.*°

19 The dissent asserts that this enployment discrinination
di spute involves the safety to the public. Di ssent, 950. e
agr ee. Qur decision renoves from the road drivers involved in

di sputes regarding their nmedical qualifications wuntil their
di sputes are resolved. Thus, we fail to discern how this
decision wll "push or prod notor carriers into hiring
commercial drivers who are unsafe at any speed." See dissent,
198.
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144 Finally, we address the discussion of the doctrine of
exhaustion of administrative renedies contained in the court of

appeal s' opinion. Szl eszinski, 287 Ws. 2d 775, 9117-18, 21.

W do so to ensure that the | aw of exhaustion of adm nistrative

remedi es does not become confused. See Cook v. Cook, 208 Ws. 2d

166, 189, 560 N W2d 246 (1997) (stating that this court's
primary function is that of |aw defining and | aw devel opnent).
45 One rationale for the court of appeals' conclusion
t hat Szl eszinski did not have to seek a determ nation of nedical
qualification from the DOl was because "the WHEA does not
require individuals to exhaust other admnistrative renedies.”

Szl eszinski, 287 Ws. 2d 775, 18. The court of appeals further

suggested that exhaustion  of admnistrative renedies 1is
necessary only when the |egislature expressly requires it. See
id. ("The legislature has, when it deenmed exhaustion

appropriate, expressly required utilizations of admnistrative
renedies prior to initiating circuit court action, See, e.g.
Ws. Stat. 88 49.498(19)(a), 50.03(11)(a) and 801.02(7)(b).")
W di sagree.

46 Generally, the exhaustion of renedies doctrine arises
in the context of whether a plaintiff exhausted its remedies in
an adm nistrative proceeding before filing a lawsuit. See,

e.g., Wsconsin Collectors Ass'n, I nc. V. Thorp Finance

Corp., 32 Ws. 2d 36, 47, 145 NW2d 33 (1966) ("[T]he

exhaustion rule relates to judicial review of an unconpleted

adm ni strative proceedings . . . ."). Judicial interference is
withheld until the admnistrative process has run its course.
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Id. (citation omtted). The context in which the court of
appeal s considered the exhaustion of renedies doctrine in this
case, however, concerned whether a claimant involved in one
adm ni strative proceedi ng under the WFEA was required to exhaust
his remedies in another admnistrative proceeding before
bringi ng the WFEA cl aim ?°

147 The <court of appeals' suggestion that |egislative
authorization is necessary for the doctrine of exhaustion of
adm nistrative renedies to apply is sinply incorrect. VWile it
is true that exhaustion of renedies is mandated by statute in
sone cases, see, e.g., Ws. Stat. 88 49.498(19)(a),
50.03(11)(a), and 801.02(7)(b), the rule of exhaustion of
admnistrative renedies is a "doctrine of judicial restraint”
whi ch developed in the common | aw and has been codified by the

| egislature in sone settings. See Nodell Inv. Corp. v. Gty of

G endale, 78 Ws. 2d 416, 424, 254 N.W2d 310 (1977); see also
State ex rel. Martin v. Gty of Juneau, 238 Ws. 564, 568, 300

N.W 187 (1941) ("[Where a specified nmethod of review is
prescribed by an act creating a new right or conferring a new
power, the nmethod so prescribed is exclusive and if [judicial]
review i s sought that nethod nust be pursued.”). This court has
frequently considered the doctrine of exhaustion of renmedies in

cases in which no statute nandated exhaustion. See, e.g., State

20 Consi dering exhaustion of admnistrative remedies in this
context raises the followng question: | f exhaustion of
adm nistrative renedies is required, which set of admnistrative
remedi es nust be exhausted first?
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v. Wsconsin Enploynent Relations Conmin, 65 Ws. 2d 624, 635-

37, 223 N.W2d 543 (1974); Jefferson County v. Timel, 261 Ws.

39, 63, 51 NW2d 518 (1952); Ferch v. Schroedel, 241 Ws. 457,

461, 6 NW2d 176 (1942).
|V

148 In sum we conclude that a driver need not seek a
determ nation of nedical qualification from the DOl prior to
filing a disability discrimnation claim under the WEA W
also conclude that when a person's nedical and physica
qualifications to be an interstate comercial driver are
material to a WFEA claim and a dispute arises concerning those
qualifications that cannot be resolved by facial application of
the DOT regqgul ations, such a dispute should be resolved by the
DOT under its dispute resolution procedure. W further conclude
that, under the WFEA's burden-shifting schene, the carrier, not
the driver, is the party that nust seek a determnation of
medi cal and physical qualification from the DOT if the carrier
intends to offer a defense that the driver was not qualified for
medi cal reasons.

149 Wth regard to the issue before us on review, we
therefore reverse the decision of LIRC and reinstate the hearing
exam ner's deci sion. W remand to LIRC to grant the award
ordered by the hearing examner in this case.

By the Court.—Fhe decision of the court of appeals is

nodi fi ed and, as nodified, affirned.
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150 DAVID T. PROSSER, J. (di ssenting). Most enpl oynent
di scrimnation disputes do not involve the safety of the public.
This one does. The effect of this case is to punish a trucking
conpany that discontinued the services of an over-the-road
commercial truck driver whom it believed posed an unreasonable
risk on the highway. Al t hough the court appears to decide the
case on narrow procedural grounds, it fails to confront
important issues that transcend this dispute and adversely
affect the nmotor carrier industry and the public at |arge.
Because these issues require discussion, | respectfully dissent.

BACKGROUND

151 Leon P. Szleszinski (Szleszinski) was hired as a
comer ci al truck driver by Transhi el d Leasi ng Conpany
(Transhield) on or about June 21, 1995. Transhield |eased
trucks and drivers to M dwest Coast Transport (Mdwest), a |large
trucking conpany headquartered in South Dakota. M dwest
i nsisted on approving all drivers involved in its operations.

52 To obtain Mdwest's approval to work, Szleszinsk
submtted to a physical examnation in accordance w th Federal
Motor Carrier Safety Regulations. This exami nation was
conpleted on June 20, 1995, by Dr. L.D. Carlson, in Bruce,
W sconsi n. Szl eszinski acknow edged to Dr. Carlson and his
prospective enployers that he had WIlson's disease, an unconmmon,
progressi ve neurol ogical disorder. Consequently, M dwest asked
that additional nedical records be sent to South Dakota for
review by the independent Central Plains Cinic in Sioux Falls,

which is part of COccupational Health Associates of South Dakot a.
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A physician's assistant at the clinic, Pat Farritor, signed off
on Szl eszinski's application.

153 In March 1996, nine nonths later, Mdwest received two
separate conplaints fromthe public about Szleszinski's driving.
On March 8 a conplainant from Watertown, Wsconsin, alleged that
Szl eszinski was "weaving all over his lane,” then came into the
conplainant's lane forcing him onto the shoulder of Interstate
H ghway 94. The conplainant said Szl eszinski al so was
tailgating and laying on his horn. Onh March 12 a second
conplainant, from Bl ooner, Wsconsin, clainmed that Szl eszinski
was weaving in his lane and speeding on a highway near Eau
Claire.

154 M dwest pronptly suspended Szleszinski wuntil it could
determ ne whet her Szl eszinski could safely operate his 16-wheel
vehi cl e. Mdwest's safety director, Lou Rogers, made
arrangenents for Szleszinski to be examned by Dr. Ali Choucair,
a neuro-oncologist at the Marshfield Cinic. M dwest had not
worked with Dr. Choucair before.

155 Dr. Choucair exam ned and interviewed Szleszinski on
March 15, 1996. Dr. Choucair's witten report, dated March 19,

reads in part:

M. Szleszinski is a 36-year-old who is here for
evaluation regarding his driving ability. He is
referred by Dr. [Conrad] Eastwold, but actually his
referral came from M. Lou Rogers, safety mnanager
where M. Szl eszinski has been enpl oyed. However, M.
Szl eszi nski does not want me to send any
correspondence to M . Lou Rogers. . . . M.
Szl eszinski would like a copy of this evaluation to go
to the two gentlenfe]ln noted bel ow One of them he
tells nme, is his supervisor and the other one is his

2
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att or ney. He had been seeing Dr. Eastwl d at Rice
Lake for managenent of W] son's di sease.

The history as | have it was obtained in detail
from the patient, who was also acconpanied by his
not her . | have very scanty nedical records from Dr.

East wol d. The patient tells ne that his diagnhosis of
Wlson's disease has been confirned at the Mayo
Cinic.

The reason all of this came about is, according
to M. Lou Rogers, that the patient had been seen
driving a 16 wheeler, swaying over the highway. The
patient hinself denies any difficulty whatsoever on
t he j ob.

He tells me he was diagnosed as having WIson's

di sease at age 17. He at that tinme was having a
physical for joining the mlitary. He was then
referred to Dr. Harold Noran, a neurologist in
M nneapolis, who saw himin July of 1981, and that is
when the diagnosis was established. However, the

patient tells nme that he had been to the Mayo dinic
two years ago by referral from Dr. Eastwold, and I
have lab follow ups subsequently. . . . There are
| abs here for ceruloplasmn in June of 1990 which was
2 (normals being 20-45) and urine copper was high at
1024 (normals are 15-60). He also had his |Iiver
enzynes checked, with a total bilirubin of 1.37, wth
a normal AST and a ceruloplasmn in June of 1992 of 4,
again well bel ow nornal.

The patient also has been known to have anxiety
and an adjustnent disorder for which he was once
admtted in 1986.

The patient was given the neurol ogy questionnaire

to fill out, which was reviewed with him in great
detail.

EXAM A 36-year-old man. . . . He weighs 216
pounds and is 69 inches tall. Visual acuity 20/25 and
20/ 40.
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Hi s detail ed neurol ogi cal exam nation is outlined
on the neurological exam nation sheet, which is part

of the permanent nedical record. He inpresses ne as
being a very anxious gentleman. He is, however, very
cooperati ve. He does have definite dysarthria and he
has very mld nmasking of the face. He has very mild
stooping of his gait. He does have dimnished arm
swing bilaterally. He has mld difficulty wth
t andem He has Kayser-Fleischer rings on his
f unduscopi ¢ exam He does have mld difficulty with
finger-to-nose-to-nose. He also had very mld

difficulty with heel-to-shin; again, this is really
m | d. He has symmetrical hyperreflexia, but the toes
are bilaterally downgoing. He has no notor deficit on
strength and a normal sensory exam in all detailed
nodal i ti es. The neurological examis outlined on the
neurol ogi cal exam nation sheet, which is part of the
per manent nedi cal record.

| MPRESSI ON: 1. Established diagnosis of WIlson's
disease with very mld denonstrated deficit on the
neur ol ogi cal exam nati on.

PLAN & DISCUSSION:. As | told Leon, as a
physician, | take the conplaints from his safety
manager as very serious. | told him it is ny
responsibility to protect him as well as to protect
ot hers. | told him the report that he was seen

swaying on the highway is of serious concern to ne,
especially when he is driving an alnost 70 or 80 ton

truck. | told him by law, people who drive these
vehicles need to denonstrate full ability of control.
H's deficit | do not believe is such that will prevent
him from operating a notor vehicle. However, | am
seeing him only on one instance. | have not had the
opportunity to observe him | told him however, it

is ny strong conviction that he should undergo an MR
scan of the head and that he should have fornal
detail ed psychonetrics done. |If he does well on these
two, ny next step would be to recommend that he have a
road test by the DOT authorities. This was expl ai ned
to himin detail.

Even though he gave ne perm ssion to speak to M.
Lou Rogers, he would not give ne perm ssion to rel ease
information to him
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Created 3/19/ 1996 (enphasis added).

156 When it received Dr. Choucair's report, M dwest

sent it to Central Plains Cinic for review by the Medica

Director, Dana J. Wndhorst, a nedical doctor with a nmster's

degree in public health. Dr. Wndhorst's report, dated March

21, 1996, reads as foll ows:

I have reviewed M. Szl eszinski's records,
specifically the note from Ai Chou[c]air, MD.,
Neurol ogist with St. Joseph's Hospital in Marshfield
W sconsi n. | also discussed the case wth Pat
Farritor, P.A.-C. As | understand it, M. Szleszinsk
has a 19-year history of WIson's disease, wth
di agnosis confirmed at the Mayo dinic. The
| aboratory tests on Dr. Chou[c]air's note was
certainly consistent wth Wlson's disease. As far as
| can see, there is no question that this is the
confirmed diagnosis, at |east based on the information
avai l able to ne.

The neurological examnation did indicate sone
m|ld neurological deficits, specifically in the areas
of coordination, and possibly sonme extrapyram dal
probl ens as wel | .

In addition, there is the history, apparently
twce, of this driver being observed to swerve on the
hi ghway suggesting sonme problem wth functional
coordi nation during his driving.

Wlson's disease is a progressive neurological
di sease, and this is of grave concern, given the
responsibilities of driving |large comercial vehicles

on the highways. The Departnent of Transportation
Conference on Neurol ogical Disorder[s] and Conmmerci al
Drivers, dat ed July 1988, r econmends, wi t hout
exception, di squalification for individuals wth
confirmed diagnosis of WIson' s disease. Putting all
this together, | cannot nmake a recomendation for this
i ndi vi dual to be nedically «certified for DOT
Li censure. It is also my opinion that regardl ess of

the results of psychonetric testing and MR, that |
woul d not change this reconmendati on.
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57 The Conference report that was alluded to in Dr.

W ndhorst's letter reads in part as foll ows:

The Ofice of Mtor Carriers (OW), Federal
H ghway Adm nistration (FHW), U S. Departnment of
Transportation (DOT), sponsored a conference on Apri
7 and 8, 1988 to review the current standards for
commercial notor vehicle drivers wth neurological
di sorders. Conference participants nunbered twenty-
ei ght and i ncl uded physi ci ans and scientists
experienced in the care of people with neurologica
di sorders, and representatives from the notor carrier
i ndustry. The current standard (FHWA regul ations, 49
CFR [8] 391.41(b)(7, 8, 9) as established in 1971
and revised in 1983), permts qualification of
individuals to drive a comercial vehicle if that
person has no established nedical history or clinical

di agnosis of . . . any condition which is likely to
cause | oss of consciousness or the loss of ability to
cont rol a comer ci al vehi cl e,
or . . . neuronuscular . . . disease such that t he

condition interferes wth his/her ability to safely
control and operate a commercial vehicle.

The admnistrative rule applied to the comrerci al
driver with neurological conditions was reviewed in
light of the many advances in the diagnosis and care
of neurological conditions that have accrued since
1971. Four maj or categories of neur ol ogi cal
conditions were carefully reviewed by four task
forces, discussed at a plenary session, and follow ng
integration of all information presented, further
di scussed in-depth by nenbers of the Steering
Committee.! The follow ng summaries were prepared:

Executi ve Summary—~FProgressi ve Neurol ogi cal Conditions

The task force felt that the current nedical
exam nation for commercial driving certification was

i nadequat e in assessing neur ol ogi ca

! The four mmjor categories in the report were: |. Static
Neur ol ogi cal Condi ti ons; 1. Progressi ve Neur ol ogi cal
Conditions; 1I1l. Episodic Neurological Conditions I; and 1V.

Epi sodi ¢ Neurol ogi cal Conditions I

6
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conditions. . . . For progressive neur ol ogi c
di sorders we recommend t wo categories for
disqualification. The first category includes chronic
di seases t hat woul d unequi vocal | y i ndi cate

di squalification

Denenti a
Mbt or neuron di sease

Mal i gnant tunors of the central nervous
system

Hunti ngton's di sease

Wl son's di sease

TASK  FORCE || REPCRT: PROGRESSI VE  NEUROLOGQ CAL
CONDI TI ONS

EXTRAPYRAM DAL DI SORDERS W TH HYPERKI NESI A.

A broad range of novenent di sorders are

characterized by excessive notor activity. Patterns
of notor activity include chorea, athetosis, dystonia,
myocl onus and trenor. I ndividually these disorders
are rare but collectively they are not infrequent.
Wen mld, such involuntary novenents nmay not
significantly inpair notor function but when severe,
coordination may be significantly inpaired. These

involuntary novenents are wusually manifestations of
di seases which in thenselves may be disqualifying for
commerci al vehicle operation.

Di sposition

Due to the broad range of nanifestations, the
mar ked variety in intensity of nanifestations from one
individual to another, and the large nunber of
di seases of which these hyperkinesias may be
synptomatic, it is not possible to nake a sinple rule
regardi ng disposition. Each case nust be eval uated on
the ability of the individual to perform adequately in
appropriate neurological tests to assess strength,

7
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dexterity and coordination. A clear diagnosis of
Hunti ngton's di sease or W son's di sease IS
unequi vocal grounds for disqualification.

Conference on Neurological D sorders and Commercial Drivers,
US. Dep't of Trans., Fed. H ghway Adm n. (July 1988) (enphasis
added) .

158 On March 26, 1996, Mdwest formally term nated
Szleszinski's qualification to drive equipnment leased to
M dwest.? Szl eszinski immediately cancelled a scheduled MRl and
addi tional exam nation with a doctor at the Marshfield Cinic.
| nstead, Szleszinski's attorney arranged for him to see a
different doctor, Stanley A. Skinner, of the Mnneapolis dinic
of Neurol ogy. In April 1996 Dr. Skinner issued a report, which

reads in part:

| did see your patient, Leon Szleszinski, today
for followup of WIson's disease, and particularly
with respect to the patient's ability to drive a
truck, etc. This 36-year-old, right-handed, white
mal e was diagnosed with WIlson's disease when he was
about 17 years of age. At that tinme the patient had
increased dysarthria and hand trenors that were
progressive. He was found to have Kayser-Fleischer
corneal rings and later was noted to have a naterna
cousin who had been diagnosed with WIlson's disease in

Chi cago. Apparently blood and wurine copper,
ceruloplasm n and other data were obtained, which were
all consistent with the diagnosis. The patient was

placed on penicillamine four tines a day and his
synptons really relented. He was told by his treating
physician at the time that he had a very mld
case.

The patient has driven a truck for 12 years.
Wen he passed his truck driving examnation, he
passed for all varieties of trucks wunder different
condi ti ons. Since that tine he has had no truck

2 This action did not affect Szleszinski's ability to drive
a comercial vehicle for a different conpany.

8
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driving accidents® and no speeding tickets. He al so
works as a volunteer for the local fire departnent.
The patient has no history of Iliver disease wth

respect to his Wlson's di sease.

On examnation this patient is awake, alert,
attentive, with very mld dysarthria. He is pleasant,
smling, straightforward, and easy to develop a
rapport wth. He has no abnormalities of thought
content of stream of thought. He is fluent. Wth his
hands outstretched, the patient has alnbst no resting
or postural trenor. Perhaps only very mld term nal
dysnetria is seen with finger-nose-finger exam nation;
this is questionable. He is good and strong in the
four |inbs. Hs ocular notility is normal. Hi s
visual fields are full. Hs facies are symetri cal
The tongue protrudes in the mdline with a normal gag.
The fundi are benign. The patient still has fairly
stri king Kayser-Fleischer corneal rings. The reflexes
are 2/4 at the biceps, triceps, knees and ankles. The

toes are downgoi ng. The station and gait are judged
to be normal. The sensory exam nation to pinprick,
[ight touch, position and vibration are normal in the
four |inbs.

| MPRESSI ON: Treated WI son's di sease.

At this point, for the purpose of this
exam nation and the patient's work status, | do not
see that this diagnosis should have any influence
what soever on the patient's occupation as a truck
driver. As far as | am concerned, WIlson's disease is
treated extrenely well, the patient is al nost

3 Leon Szleszinski was involved in a fatal nmotor vehicle
accident on March 15, 1995, in Maryl and. There is no evidence
that Szleszinski was at fault in the accident. On March 17,
1995, Szl eszinski told a doctor at the Shell Lake Cinic that he
was hit by an oncomng car, his truck stopped when it hit a
tree, he went to a hospital energency room in Maryland, one of
the occupants of the car was decapitated, and he wondered if the
i ncident would haunt him for the rest of his life. Szl eszi nski
went to a Wsconsin attorney to represent him for his injuries.
Szl eszinski's Maryland accident is inconsistent wwth a statenent
that Szl eszinski had no truck driving accidents over a 12-year
peri od.
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asynptomatic and should function quite well in his
occupati on. About once a year, | think the patient
should have liver tests, but even that nay be overly
conpul si ve. Penicillam ne may have side effects that
can cause nultiple weakness, a nyasthenic type
syndronme, or neuropathy, but | do not see any evidence

of that at this tine.
(Emphasi s added.)

159 In Cctober 1996 Szl eszinski filed a disability
di scrimnation conplaint under the Wsconsin Fair Enploynment Act
(WFEA) . He alleged that Mdwest wunlawfully termnated his
enpl oynent because of his physical disability (WIlson's
di sease). On Septenber 15, 1997, an equal rights officer found
probable cause to proceed. In 1998, after discovery,
Szl eszi nski anmended his conpl aint.

160 Szl eszinski died on Mirch 11, 1999, in Enlenton,
Pennsyl vani a. He was 39. An autopsy was perforned. The
coroner's certificate of death listed "cirrhosis of liver" as a
consequence of "WIson's disease" as the cause of death.
Thereafter, Szl eszinski's estate was substituted as the
conplainant in Szleszinski's equal rights action.

161 Transhield, which had been brought into the case in
the anmended conplaint, and M dwest noved to dismss. After the
case was held under advisenent for nore than 30 nonths, the
heari ng exam ner rejected the notion to dism ss and schedul ed an
evidentiary hearing for July 16, 2002, nore than three years
after Szl eszinski's death.

162 At that hearing, the examner heard testinony from
four witnesses and received nultiple exhibits of nedical and

ot her records, including the reports from Drs. Carl son,

10
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Choucair, Wndhorst, and Skinner. No medical doctors testified
at the hearing. On August 7, 2003, alnost 13 nonths after the
hearing, the hearing examner issued a decision and order
supporting Szleszinski's claim Anong his findings of fact, the

heari ng exam ner found:

5. Dr. Wndhorst did not exam ne Szleszinski. Dr.
W ndhor st opined that Szleszinski be disqualified
from DOT |icensure. Dr. Wndhorst based his
opinion on Dr. Choucair's report as well as a

Depart ment of Transportation Conf er ence on
Neurol ogical Disorder[s] and Comercial Drivers
whi ch reconmmended that anyone with a confirnmed
di agnosis of WIson's disease [be] disqualified
fromdriving comrercially.

6. Based wupon Dr. W ndhorst's report [M dwest]
disqualified Szleszinski as a driver on March 26,
1996. There being no other work available
[ Transhield] term nated Szleszinski's enploynent
at the same tine.

(Enmphasi s added.)

163 Among his conclusions of law, the exam ner ruled that
M dwest "di scrim nated agai nst Szl eszinski . . . when it
term nated his enploynent because he was diagnosed with Wlson's
di sease. " The hearing examner's decision contained no
di scussion of his findings of fact or conclusions of law, but it
noted that a transcript of the hearing was not prepared.

164 Mdwest and Transhield petitioned the Labor and
| ndustry Review Conmi ssion (LIRC) for review On February 24,
2004, LIRC dism ssed Szl eszinski's conplaint, concluding that he
had failed to sustain his burden that he was term nated by
respondents because of his disability. LIRC s decision was

affirmed by the Washburn County Gircuit Court, Eugene D.

11
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Harrington, Judge, but it was substantially reversed by the

court of appeals. Estate of Szleszinski v. LIRC, 2005 W App

229, 287 Ws. 2d 775, 706 N. W 2d 345.
DI SCUSSI ON

65 The nmjority concludes that a person's nedical and
physical qualifications to be an interstate comercial truck
driver are material to a claim under the WFEA Majority op.,
15. However, according to the majority, a driver need not seek
a determnation of nedical qualification fromthe United States
Department of Transportation (DOT) prior to filing a disability
di scrim nation claimunder the WEA In fact, under the WFEA s
burden shifting scheme, the notor carrier, not the enployee,
nmust seek a determination fromthe DOT if the carrier intends to
offer a defense that the driver was not qualified for nedical
reasons. 1d.

166 LIRC canme to a different conclusion on this issue, as

it had in Hermann v. Ot Trucking Co., ERD No. 9301203 (LIRC

Dec. 13, 1994).* In ny view, LIRC s decision on this issue was
correct. But even if it was not, this court should not punish
M dwest for following the law as it existed from Hernmann to the
time of the Szl eszinski hearing. After all, Mdwest won the

case before LIRC on the facts and the | aw.

* Hermann v. Ot Trucking Co., ERD No. 9301203 (LIRC, Dec

13, 1994), involved two conflicting nedical reports. LI RC
di sm ssed the enpl oyee's conplaint, concluding that the enployer
"should not be held to have acted in violation of the Wsconsin
Fair Enploynment Act unless and until there has been a
determ nation under the federal safety regulations that the
conplainant is qualified to drive, and the [enployer] refuses to
permt himto drive."

12
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167 1In reviewing LIRC, the majority talks the talk, but it
does not wal k the walk. The opinion states: "Wen review ng the
decision of an admnistrative agency, this court reviews the
agency's decision and not the decision of the court of appeals

or the circuit court.” Mjority op., 722 (citing Racine Harl ey-

Davidson, Inc. v. Div. of Hearings & Appeals, 2006 W 86, 18

n.4, 292 Ws. 2d 549, 717 N.W2d 184). This means, "we do not
deal directly with the correctness of the court of appeals
deci sion brought to us on review, nor do we give that decision

any deference. W review the decision of the comm ssion.” \West

Bend Co. v. LIRC 149 Ws. 2d 110, 117, 438 N W2d 823 (1989).

Moreover, we do not disturb the factual findings of the agency

if they are supported by credible and substantial evidence.

CBS, Inc. v. LIRC, 219 Ws. 2d 564, 570, 579 N W2d 668 (1998).

"Such findings of fact are conclusive if there is any credible
evi dence to support those findings.”" Wst Bend, 149 Ws. 2d at
117-18.

168 The nmmjority opinion departs from these famliar
principles of law by disregarding LIRC s conpl ete and persuasive
deci si on and nenorandum opinion. LIRC nade detailed findings of
fact which show an inpressive grasp of the entire record before
the hearing examner, including a newWy prepared transcript of

testinmony. For instance, LIRC found the follow ng:

1. Conmpl ai nant was diagnosed wth WIson's
D sease in 1981, when he was 22 years old. Wl son's
di sease, or hepat ol enticul ar degenerati on, is a

di sease marked by an increased output of copper in the
urine, deposits of copper in the tissues, cirrhosis of
t he liver, pi gnent ati on of t he cor nea, and
degenerative changes in the central nervous system

13
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Compl ai nant's nedical records state that, in July of
1980, he reported to his physician that he had sone
trenmors in his hands, particularly after working in
t he woods. Compl ainant's nedical records state that,
in August of 1981, he was observed to have sone ataxia
(lack or loss of nmuscular coordination resulting in
irregularity of nuscular novenents), and posturing of
his hands; to have experienced a significant drop in
test results over the last two years conpatible wth
decreased cerebral function; and was prescribed the
medi cation Penicillamne to relieve certain of the
synptonms of WIson's disease. Conpl ai nant' s nedi cal
records state, in May of 1986, that he was noderately
mentally retarded secondary to WIson's disease, and
that he was on several nedications, including sonme for
treatment of psychiatric disorders. Conpl ai nant' s
medi cal records state that, in 1989, conplainant's
not her reported that he suffered from "fits" due to
Wl son's disease. Conpl ai nant' s nedical records state
that, in August of 1992, he conplained that he could
drive only 100 mles before becomng fatigued, he
suffered from whole body weakness and was weaker than
he was five years before, and he was having difficulty
sl eepi ng.

169 There is no detail of this sort in the hearing
examner's decision, in the court of appeals' decision, or in
the majority's decision. Wen LIRC stated that "Conplai nant was
di agnosed wth WIlson's D sease in 1981, when he was 22 years
old," it accurately summarized Szleszinski's early nedica
records which contradicted information that Szl eszinski supplied
to both Dr. Choucair and Dr. Skinner.

170 Another finding of fact is revealing:

14
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6. As a result of these [conplaints] and
considering [Szleszinski's] di agnosis of WIlson's
D sease, Jeffrey Gllespie, MT s Vice President of

Saf ety, required that conpl ai nant be nedically
eval uat ed. On March 13, 1996, conplainant was
exam ned by Dr. Carlson. The records of this visit

state that conplainant told Dr. Carlson that the
weavi ng was caused by brake problens with his vehicle.
Dr. Carlson recommended the conpl ai nant be exam ned by
a neurol ogi st.

(Enmphasi s added.)

71 The statenent about "brake problens”™ in the nedical
records appears to conflict with what Szleszinski told Dr.
Choucair: "The patient hinself denies any difficulty whatsoever
on the job." It is also at odds with the court of appeals’
statenent: "Szleszinski did not renenber either incident."

Szl eszinski, 287 Ws. 2d 775, 915.

72 More significant, however, IS LIRC s menor andum
opi ni on. The opinion quoted from Ws. Stat. 8 111.34(2)(b) and

(c).® It acknow edged Szleszinski's theory that Dr. Wndhorst's

> Wsconsin Stat. § 111.34(2)(b) and (c) reads:

(b) In evaluating whether an individual with a
disability can adequately undertake the job-related
responsibilities of a particular job, nenbership or
licensed activity, the present and future safety of
the individual, of the individual's coworkers and, if
applicable, of the general public may be considered.
However, this evaluation shall be nade on an
i ndi vi dual case-by-case basis and nay not be made by a
gener al rule which prohibits the enploynent or
licensure of individuals with disabilities in genera
or a particul ar cl ass of i ndi vi dual s wth
di sabilities.

(c) If the enploynent, nenbership or |licensure
involves a special duty of care for the safety of the
gener al publi c, i ncluding but not limted to

enpl oynment with a common carrier, this special duty of
15
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opinion "was based exclusively on the 1988 [Ofice of Mdtor
Carriers] conference report,” and therefore "violated the
requi renent of 111.34(2)(b) and (c) that evaluations be nmade on
a case-by-case basis.” LIRC answered this "theory" and

detern ned that:

1. "[ Al n individual assessnent of conplainant's
medi cal condition was conducted both by Dr. Choucair
and by Dr. Wndhorst."

2. "[Clontrary to conpl ai nant's contention
here, Dr. Wndhorst did not rely exclusively on the
1988 OMC conference report in his assessnment of
conplainant's nedical qualification to drive. He
specifically states in his letter to [Mdwest] that he
reviewed Dr. Choucair's report as well as the

conference report, in reaching his conclusion."”
(Enmphasi s added.)

173 These factual conclusions are anply supported by the
record. Dr. Wndhorst did not exam ne Szl eszinski face-to-face.
However, Dr. Wndhorst not only read Dr. Choucair's evaluation
of Szl eszinski (after they had a face-to-face neeting), but also
studied the "neurological examnation sheet" that acconpanied
Dr. Choucair's report. W know this because Dr. W ndhor st
wites in his letter that the "neurological examnation did
indicate some mld neurological deficits, specifically in the

areas of coordination." Dr. Wndhorst discussed the case wth

care may be considered in evaluating whether the
enpl oyee or applicant can adequately undertake the
job-related responsibilities of a particular job,
menbership or licensed activity. However, this
eval uation shall be nmade on an individual case-by-case
basis and may not be nmade by a general rule which
prohibits the enploynment or Ilicensure of individuals
with disabilities in general or a particular class of
individuals with disabilities.
16
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Pat Farritor, the physician's assistant who approved Szl eszi nski
in June 1995. The two may have had the nedical records from
both 1995 and 1996 for their discussion. Dr. Wndhorst also
pointed to the two driving conplaints and |inked them to
Szl eszinski's possible coordination deficits. Finally, Dr.
W ndhor st discussed the 1988 conference report that contained
the wunqualified recommendation that persons with a confirned
di agnosis of WIson's disease not be approved. Based on the
reports he had, Dr. Wndhorst concluded that Szleszinski had a
19-year history of WIson's disease, which is described in the
conference report as a "progressive neurological” condition,
nmeaning a condition that tends to becone nore severe over tine.
"Putting al | this t oget her, " Dr . W ndhor st made hi s
reconmmendat i on.

174 LIRC s factual findings were reversed as a mtter of

| aw by the court of appeals:

1. "Szl eszinski contends there is no factual or
| egal basis for LIRCs determnation that M dwest had
a valid safety defense . . . . W agree wth
SzIl eszi nski . " SzIl eszi nski , 287 Ws. 2d 775, 11

(enphasi s added).

2. "To receive f eder al approval as an
interstate carrier, 49 CF.R 8§ 391.43(a) states
drivers' physicals 'shall be perfornmed by a I|icensed
medi cal exam ner " The results of the exam are
then to be recorded on an exam form |ike the one
included in the code. 49 C. F.R 8§ 391.43(f). Bot h
subsections, read together, inply drivers wll have
actual face-to-face contact with the doctor or other
exan ner. Thus, it appears that under the operative
Code | anguage, a paper review of the driver's history
is insufficient. . . . [We conclude Wndhorst's
‘opinion' is an insufficient report as a matter of |aw
under the Code, which requires actual exam nation of
the patient. Wndhorst's opinion was nerely a conduit

17




No. 2004AP3033.dtp

for application of a Departnment of Transportation
conference report that never became a regulation.”

Szl eszi nski 287 Ws. 2d 775, 1933-34 (enmphasi s
added) .

3. "Wndhorst's report is also insufficient
under the WFEA because the act requires a case-by-case
assessnment of each individual. Wndhorst did not nake

an individualized determ nation about Szleszinski's
ability to drive, but recomended disqualification
sinply because the Departnent of Transportation report
sai d t hat al | Wl son's patients shoul d be
disqualified. . . . Wndhorst had no plans to rely on
i ndi vi dual i zed assessnent of Szleszinski's abilities,
when the WIson's diagnosis was, in Wndhorst's mnd,

determ native of the outcone.” Id., 935 (enphasis
added) .

4. "W reiterate . . . that t he f eder al
regul ations require a physical exam nati on—sonething
W ndhor st did not provide. H's report . . . cannot be
considered a valid basis for a determnation of
Szl eszinski's fitness to drive." 1d., {36.

5. "Because Wndhorst's evaluation is invalid

as a matter of law, it should not have been consi dered
by Mdwest in its qualification determ nation or by

LIRC at the hearing. Thus, there is no credible
evi dence to support the determ nation that Szl eszinsk
was unfit to drive." 1d., 138.

175 There is no way to hide the fact that the majority
opinion is ratifying these extreme and, | believe, m staken,
hol di ngs of the court of appeals. First, the court of appeals’
decision is published® and thus is binding on the court of

appeals, the circuit court, and LIRC See Cook v. Cook, 208

Ws. 2d 166, 560 N W2d 246 (1997). Second, the nmmjority
repeatedly references the court of appeals’' opinion on these

hol di ngs. See mmjority op., 913, 20, 41, and 42 n.18. Third

® Estate of Szleszinski v. LIRC, 2005 W App 229, 287
Ws. 2d 775, 706 N W 2d 345.

18
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the mpjority specifically relies on the court of appeals’
invalidation of Dr. Wndhorst's opinion to deny relief to
M dwest . See majority op., 942 Fourth, the majority opinion
takes issue with the court of appeals' opinion on several
points, but it does not take issue with these hol dings. Fifth,
the decision of the court of appeals is nodified and affirned,
but it is not nodified on these m staken hol dings. In short,
these mstaken rulings stand. They will appear as official
interpretations of both Wsconsin | aw and federal regulation.’

176 These m staken holdings stand because the majority
pretends they are not part of this case. On the contrary, they
are at the center of this case.

977 1f, in fact, the majority is reviewng the decision of
the admnistrative agency—tl RC—+t needs to explain why it

never addresses any finding of fact or conclusion of |aw that

LI RC made before it dism ssed Szleszinski's conplaint. LIRC did

not dismss Szleszinski's conplaint because he did not seek a
determ nation of nedical qualification from DOT prior to filing
a disability discrimnation claim® It dismssed his conplaint

because, based on all the evidence presented at the July 16,

" The court of appeals decision in Szleszinski is presently
cited in t he 2005- 06 W sconsin St at utes under
Ws. Stat. 8§ 111. 321; Equal Ri ght s Deci si on Di gest 2006
§ 123.45, at 111 (State of Ws., DW 2006); Rose Ann WAsser man,
Wsconsin Enploynent Law 8§ 14-10 (Supp. 2007); 29 Mental and
Physical Disability Law Reporter 810, 913 (Nov./Dec. 2005).

8 Szleszinski's brief in the court of appeals states: "[T]he
Conmission did not base its decision on the fact that M.
Szl eszinski did not utilize the appeal nechanism set forth in
the DOT regul ati ons whereby disputed DOT nedical certifications
can be reviewed."
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2002, evidentiary hearing, Szleszinski failed to prove his
discrimnation claim As LIRC fully explained, it is not a
violation of WEA to take an enploynent action based on an
individual's disability if his disability is reasonably rel ated
to the individual's ability to adequately undertake the job-
related responsibilities of t hat i ndividual's enpl oynent.
Ws. Stat. 8§ 111.34(2)(a). Szl eszinski failed to persuade LIRC
that M dwest had not proved this defense.

178 In its decision, LIRC interpreted and applied
Ws. Stat. 8§ 111.34(2)(b) and (c). These paragraphs were
created by 8§ 17, ch. 334, Laws of 1981. They have been in
ef fect since August 4, 1982. They are a critical conponent of
t he WFEA. Consequently, these paragraphs had been subject to
LI RC s deci si on-maki ng and oversight for nore than 20 years when
they were interpreted in Szleszinski's case in 2004. LI RC
shoul d have been given great weight deference for its |[egal
interpretation of Ws. Stat. § 111.34(2)(b) and (c). See UFE,
Inc. v. LIRC, 201 Ws. 2d 274, 284, 548 N . W2d 57 (1996). Its

findings of fact under these paragraphs are conclusive if there
is any credible evidence to support them West  Bend, 149
Ws. 2d at 117-18.

179 The first i ssue W th respect to
Ws. Stat. 8 111.34(2)(b) is the meaning of the words "this
eval uation shall be made on an individual case-by-case basis.”
LIRC concluded that Dr. Wndhorst had made an individual
assessnent of Szleszinski's nedical condition under the statute.

The court of appeals held that "Wndhorst did not nake an
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i ndividualized determ nation about Szleszinski's ability to

drive." Szl eszinski, 287 Ws. 2d 775, 935. | nasnuch as Dr.

W ndhorst (1) |ooked at sone of Szleszinski's nedical records,
including evaluations and tests; (2) discussed his case wth
anot her professional; (3) considered recent conplaints about
Szl eszinski's driving; and (4) cited a widely known professional
report which dealt specifically with Wlson's di sease, the court
of appeals nust have neant that Dr. Wndhorst could not have a
valid opinion unless he conducted a physical exam nation of
Szl eszi nski face-to-face. If this is the rule after this case
it Wil | disqualify the expert opi nion  of al | nmedi cal
prof essionals who form opinions based on the exam nation of a
person's nedical records. This cannot be the | aw.

180 The second i ssue W th respect to
Ws. Stat. 8§ 111.34(2)(b) concerns the phrase "may not be nade
by a general rule which prohibits the enploynment or licensure of
individuals with disabilities in general or a particular class
of individuals with disabilities."” LIRC determined that "Dr.
W ndhorst did not rely exclusively on the 1988 OMC conference
report in his assessnent."” Conversely, the court of appeals
determined that Dr. Wndhorst "recommended disqualification
si nply because the Departnment of Transportation report said that

all Wlson's patients should be disqualified.” Szleszinski, 287

Ws. 2d 775, 135. Those opposing positions constitute a dispute
over fact, and LIRC should wn that dispute unless its
determination is not supported by substantial and credible

evi dence. It is.
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181 Several observations should be nade about t he
relationship between 49 C.F.R 8§ 391.41 (Physical qualifications
for drivers) and Ws. Stat. 8§ 111. 34. The federal regulation
has several categorical exclusions. For instance, a person is
physically qualified to drive a conmercial notor vehicle if that

person:

(3) Has no established nedical history or
clinical diagnosis of diabetes nellitus currently
requiring insulin for control;

(4 Has no current clinical di agnosis  of
myocar di al I nfarction, angi na pectoris, coronary
i nsufficiency, thronbosis, or any other cardiovascul ar
disease of a variety known to be acconpanied by
syncope, dyspnea, col | apse, or congestive heart
failure;

(8 Has no established nedical history or
clinical diagnosis of epilepsy or any other condition
which is likely to cause |oss of consciousness or any
| oss of ability to control a conmercial notor vehicle;

(13) Has no clinical diagnosis of alcoholism
49 CF.R 8 391.41

182 The f eder al rule t hus conflicts with
Ws. Stat. 8§ 111.34(2)(b) and (c), which prohibit the evaluation
of a person for enploynent on the basis of a rule prohibiting
the enploynment of "a particular class of individuals wth
disabilities.” There can be no dispute, however, that our
statute cannot supersede the federal rule with respect to the
regul ation of persons who drive conmercial notor vehicles and

must have a valid commercial driver's |icense.
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183 In fact, however , Ws. Stat. § 111.34(2)(c)
specifically states: “If the enployment . . . or |icensure
involves a special duty of care for the safety of the general
public, including but not limted to enploynent with a comon
carrier, this special duty of care nay be considered in
eval uating whether the enployee or applicant can adequately
undertake the job-related responsibilities of a particular job."
Dr. Wndhorst nade this very point in his letter when he wote:

"Wlson's disease is a progressive neurological disease, and

this is of grave concern, given the responsibilities of driving

| arge commercial vehicles on the highways." (Enmphasi s added.)

Szl eszinski was driving a 70-80 ton truck across the country; he
was not wor ki ng behind a desk.

184 The report of the 1988 Conference on Neurol ogical
Di sorders and Conmercial Drivers is nearly 50 pages in length
It was not officially adopted and incorporated into federal

rules. The report states that, "The contents do not necessarily

refl ect t he of fici al pol i cy of t he Depart ment of
Transportation.” However, the report was published by the
Federal Hi ghway Adm nistration. It is included in the appendix

to WIlliam E. Kenworthy, 1 Transportation Safety and |nsurance

Law 8§ 14.01(10) (2007). Kenworthy wites as foll ows:

DOT has issued several interpretive rulings
delving in greater detail into the nedical criteria
for driving a CW. In addition, the FMCSA has held

conferences at which specialists in certain nedical
fields were invited to develop criteria for use by
medi cal examiners for evaluating these criteria. So
far, Conference Reports have covered the fields of
cardi ol ogy, neurology, psychiatry, and respiratory
di sorders. The Conference Reports were condensed for
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di stribution to nmedi cal exam ners who provi de
physicals for drivers. The condensed texts, not
publi shed elsewhere, are reproduced in Appendix T
(Medi cal Guidelines) to this Publication.

To the author's know edge, both DOT interpretive
rulings and the Conference Reports are being enforced
by FMCSA field agents, despite their unpublished and

unofficial status. Drivers have been pulled off the
road and disqualified despite holding a current
medi cal certificate. Because these materials have

never been adopted pursuant to a formal rule making
conformng to the Adm nistrative Procedures Act, they
have only such legal weight as a court my find
reasonabl e and persuasive as interpretive rules.

Kenwort hy, supra, at § 14.01(10).

M85 In Tate v. Farm and Industries, Inc., 268 F.3d 989,

994 (10th G r. 2001), the Court of Appeals observed that:

DOT" s Medical Advisory Criteria are prefaced with
a note indicating they are only advisory and
nonbi ndi ng. Neverthel ess, the views of an agency such
as DOT inplementing a regulatory scheme designed to
ensure t he safety of our nation's hi ghways

"‘constitute a body of experience and inforned
judgment'" to which enployers may properly resort for
gui dance.

ld. (quoting United States v. Mad Corp., 533 U S 218, 234

(2001)).

186 The same principle applies to the Conference Report.
It represents a body of experience and inforned judgnment anong
neurol ogi sts that should not be ignored. Wl son's disease
appears to affect a fairly small nunber of people. Wl son's
disease is a rare disorder, occurring at a rate of approximtely
30 cases per million births, or a birth incidence rate of about
1 per 30,000 to 40,000 births. See Ronald F. Pfeiffer, MD.,
Wlson's Disease, in 27 Semnars in Neurology 2, 123 (2007).

One doctor estinates that there are only 600 cases of the
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di sease in the United States. Id. It is not surprising that
there is no subsection in the Code of Federal Regulations for
persons with WIson's disease who apply for comrercial notor
vehicle permts.

187 The court of appeals also holds that a doctor or other
exam ner nust have face-to-face contact with an applicant to
have a valid opinion about the person's qualification to drive a
commercial notor vehicle. This is clearly a matter of federal
I aw. More inportant, however, the court of appeals takes this
proposition and applies it out of context. A nedi cal exam ner
who issues a certificate that a driver is nedically qualified to
drive a commercial vehicle may very well be required to conduct
a face-to-face exam nation. However, a doctor who reconmends
that a person not be approved to operate a comercial notor
vehicle for a particular enployer, may be able to make that
determ nation on the basis of medical records. For exanple, if
an applicant's nedical records show that the applicant has a
categorically disqualifying nedical condition, no useful purpose
woul d be served by a personal exam nation.

188 In ny view, if we applied the famliar standards of
review, we would affirm the decision of LIRC, and this case
woul d be over.

89 The mmjority opinion operates in a different universe:
It ostensibly concerns itself with the narrow issue of which
party must seek a determination from the DOl about the nedica

qualification of a person who wi shes to drive a comercial notor
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vehi cl e. As Szl eszinski concedes, this is not the basis on
whi ch LI RC nade its deci sion.

190 The mpjority's ruling requires careful exam nation.

91 Wsconsin Stat. § 111.322 provides that it is an act

of enployment discrimnation: "(1) To refuse to hire, enploy,

admt or license any individual, to bar or termnate from
enployment . . . any individual . . . because of any basis
enunerated in s. 111.321." Wsconsin Stat. § 111.321 includes

"disability" as a prohibited basis for any act of enploynment

di scrim nation. However, "it is not enploynment discrimnation
because of disability to refuse to hire, enploy, admt or
i cense any individual . . . or term nate from
enployment . . . any individual . . . if the disability is
reasonably related to the individual's ability to adequately
undertake the job-related responsibilities of that individual's
enpl oynent . " Ws. Stat. 8§ 111.34(2)(a). "The enployer bears
the burden to prove this defense to a handicap discrimnation
claim provided the conplainant first establishes that the
condition at issue is a handicap within the neaning of sec.

111.32(8) Stats., and that the enployer discrimnated on the
basis of that handicap.” Racine Unified Sch. Dist. v. LIRC 164

Ws. 2d 567, 594, 476 N.W2d 707 (Ct. App. 1991).
192 An aggrieved person has 300 days after the alleged
discrimnation to file a conplaint wth the Equal Rights

Di vi si on of t he Depart ment of Wor kf or ce Devel opnent .
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Ws. Stat. § 111.39(1).° The conplaint is then reviewed.
Ws. Stat. 8§ 111.39(4)(b). If the Departnent finds probable
cause, the Departnment may serve a notice of hearing before one
of its exam ners, and then a hearing may be held. Id.

193 Consi deri ng t hat a truck driver who cl ai s
di scrim nati on nmust show probable cause before obtaining a WEA
hearing and presumably would like a job in the neantinme, it
makes perfect sense for the enployee to speed up the process and
bol ster his own case by applying to the DOl under 49 C F.R
§ 391.47 for a determnation. Sooner or l|ater, the enployee
must obtain a nedical examner's certificate and a high quality
nmedi cal evaluation of the enployee's nedical status if the
enpl oyee hopes to win his case.

194 An enployer would have no reason to utilize the DOT

procedure until the enpl oyer knew a person's nmedi cal
qualification was at issue. This could take 300 days in
W sconsi n. The enpl oyer could not use the DOT procedure until

the enployer could show that "there is a disagreenent between
the physician for the driver and the physician for the notor
carrier concerning the driver's qualifications.” 49 C F.R
§ 391.47(2). Thus, an enployee who wthholds a conflicting
nmedi cal report precludes the enployer's ability to use the DOT
pr ocedure. In any event, absolutely nothing in Wsconsin |aw

requires an enployer to prove his defense to a charge of

® "A conplaint which is deferred to the department by a
federal or |ocal enploynment agency with which the departnent has
a worksharing agreenent conplies with the requirenents of sub.
(3) and is considered filed when received by the federal or
| ocal agency."” Ws. Adm n. Code 8 DW 218.03(5) (Nov., 2006).
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disability discrimnation by going to the DOTI. Conflicting
eval uations by two physicians would not begin to tell the DOT
about Leon Szleszinski's lengthy nedical history, which was
obtained prior to the WEA hearing through traditional
di scovery.

195 In Hermann v. Ot Trucking Co., ERD No. 9301203 (LIRC,

Dec. 13, 1994), LIRC said:

[I]n view of the fact that the conplainant's
qualification to drive is governed by the Federal
Motor Carrier Safety Regul ations, and such regul ations
provide for resolution of disputes over conflicting
medi cal evaluations[,] . . . the respondent should not
be held to have acted in violation of the Wsconsin
Fair Enpl oynment Act unless and until there has been a
determ nation wunder the federal safety regulations
that the conplainant is qualified to drive, and the
respondent refuses to permt himto drive.

196 Placing the burden on the enployee or prospective
enpl oyee nekes good sense and follows the law in federal

Americans Wth Disabilities Act cases. Harris . P.A M

Transp., Inc., 339 F.3d 635, 638 (8th GCr. 2003); Canpbell v.

Fed. Express Corp., 918 F. Supp. 912, 918 (D. M. 1996).

197 |1f a case proceeds to a hearing, the burden of proving
a defense falls to the enployer. But in sonme circunstances, the
case should never proceed to a hearing because (1) the enpl oyee
has no case; or (2) the enployee has shown a good case and the
enpl oyer has responded favorably. The majority's rule does not
require an enployee to exhaust his admnistrative renedies; it
forces the enployer to exhaust an adm nistrative procedure that

it may not need.
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198 There is often a shortage of drivers in the notor
carrier industry. This decision may push or prod notor carriers
into hiring comrercial drivers who are unsafe at any speed.

199 For the reasons stated, | respectfully dissent.

100 I am authorized to state that Justice JON P. WLCOX
and Justice PATI ENCE DRAKE ROGGENSACK join this dissent.
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